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The defendant-appellant, Peter Corso, appeals 
from the original judgment of the United States District 
Court, Southern District of New York, before Hon. Edward* 
Weinfeld, without a jury, entered on March 3, 1972, for 
the crimes of violating the narcotic laws. Title 21, 
Sections 846, et al. The appellant was ^ntenced on 
March 3, 1972, to a term of five years ijlprisonment in 
addition to a term of special parole and consecutively 
with a parole violation in the State Court, State of 
New York, Defendant also appeals from a denial of his 
motion under Section 2255 to vacate the sentence and 
conviction and after a hearing of August 19th, 20th and 
21st, and a decision of December 23, 1974, denying said 
motion. 


.The Court ordered the clerk to file a notice 
of appeal on behalf of Corso, which was never done accord- 
in.^ to all the files I have looked at and according to 
the lecords of the District Court and the Circuit Court 
of Appeals. The issues brought forth at trial were pre¬ 
served for the evidentiary hearing and accordingly, it 
is felt that these issues are merged in the enclosed appeal. 


S’JW. 
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The defendant was released from federal custody approxi¬ 
mately one month ago, is currently paroled to the state 
authorities and upon information and belief, is still in 
custody some place in Georgia. 

The defendant desires to prosecute this appeal 
and the undersigned was appointed in July, 1974, under 

the Criminal Justice Act and this appointment was continued 

i 

by the Circuit Court of Appeals. f 

/ 

STATEMENT OF FACTS 

At Corso's non-jury trial in 1972, police 
officers D'Ambrosio, Nunziata, Pons and others testified 
about the surveillance of Corso, also known as Carbone, 
and co-defendant Johnston. Prior to trial, Johnston 
pleaded guilty and was never called as a witness by 
either the government or the defendant. 

During the course of the tjrial, D'Ambrosio 
testified about his undercover work with Johnston and 
overhearing a conversation on the telephone in Johnston's 

house concerning the fact that Johnston was to receive 

« 

"some shirts". D'Ambrosio testified only about the 
portion of the conversation that he could overhear and 
V not aware of who the caller was until Johnston 
e'^legedly told him that it was his "man Carbone". 







After this conversation, a buy of narcotics was arranged 
and the defendant, Corso, was seen approaching Johnston's 
area, alight from a car, go into the trunk of his car, 
take out a travel bag, hand the travel bag to Johnston, 
whereupon both Johnston and Carbone were arrested. A 
motion to suppress was conducted before Judge Weinfeld, 

who denied the motion, stating that the agents had ample 

f 

probable cause. On questioning of the officers, triAl 
counsel asked whether a wiretap was pre^nt at Johnston's 
residence or Carbone's and received a negative response. 
After receiving this negative response, he did not go 
into any other details concerning the overheard phone 
conversation. The defendant was convicted on what appeared 
to Judge Weinfeld to be substantial evidence and he 
offered no defense at the time of trial. 

Some time afterwards, the defendant became 
aware that there were many illegal wiretaps conducted 


by police officer Leuci and the government, in answer to 
the defendant's 2255 motion, admitted the illegality of 
pertain wiretaps but claimed they had no bearing on the 
defendant's conviction and case. It was on the basis of 
this concession that Judge Weinfeld granted a hearing. 


/ 
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The undisputed facts are as follows: 

1, Corso was convicted of being in possession 
of three kilograms of heroin on October 5, 1971, and his 
arrest was maae without a warrant, 

2, Corso's trial counsel, Albert Krieger, 
requested in his demand for certain particulars that the 

government unequivocally state whether or not Corso was 

I 

the subject .of a wiretap, . f 

3, John Walker, the assistan^who prosecuted 
this case, admitted receiving Mr, Krieger's bill of 
particulars, answered in the negative and testified at 
the hearing that his inquiry did not include asking 
supervisors of the arresting agents whether a wiretap 
existed (9, lOR), 

4, Michael Shaw testified as to the procedures 
used within the Department of Justice to ascertain the 
existence of a wiretap (139R) but Mr, Walker did not 
testify that he utilized these procedures, 

5, Attorney Albert Krieger testified that he 

had a discussion with Corso about the existence of the 

9 

wiretap (13R) and they would have handled the motion to 
suppress differently if he knew of the existence of 
wiretaps (14, 15R) and he would have conducted the entire 
cross-examination differently (21R), 


a 


( 





6. There is no dispute that the main sur¬ 
veillance witness at Corso's trial, DetectiveHinziata, is 
dead, is considered a suicide, was under investigation at 
the time of his suicide (55R) and perjured himself in 
Corso's trial. 

7. Leuci admits discussing Corso with Nunziata 

(37R) and considers Corso and Carbone as one and the 

4 

same person.(43R). . f 

Jf 

8. Leuci stated that Corso's parole officer 
♦ » 

knew of the investigation (43R) and that Detectives 

Sheridan, Glazier and Sergeant Cohen also knew of the 
illegal wiretaps (45-47R). 

9. Leuci heard Bless and Corso many times 
over the illegal tap (73R), 

, A conflict in testimony and several disputes 

as to the tape occur in both direct and cross examination 
of other witnesses. For example: 

Leuci stated that Shaw and Scopetta knew that 
the tap was on Corso's phone (78R). Shaw and Scopetta 

remember the name "Bless" more than they knew the name 

« 

Corso. Leuci stated tl«: other federal agents knew that 
Corso's name appeared on the tape and that prior to the 
Rosner trial (November 1972), Assistant U.S. Attorneys 
Sagor and Guiliani also knew (107R). 
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Leuci also testified that he "blew his cover" 
around October 21 or 22, 1971, and came to the U.S, 
Attorney's office to meet Shaw and Scopetta along with 
Lammittina (110-112R), although Shaw and Scopetta seem 
to remember this meeting as being on Christmas Eve (129R) 
As far as Leuci was concerned, Corso and/or 

Carbone was the target of the investigation (257R), 

I 

The government also offered as witnesses for 

/ 

the benefit of the petitioner. Detective Carl Aguilez 
and Detective Louis D'Ambrosio. Aguilez admits tapping 
the phone of co-defendant Merrit Johnson in early 1971 
(181-182R). Detective D'Ambrosio stated that he was 
aware of the Aguilez wiretap (194R) but this tap was 
active about the last week of August or "the middle of 
September or thereafter" (209R) and later he states that 
the Aguilez tap was removed less than a week before he 
began his investigation and possibly only a few days 
(211R). 


The government conceded that the tapes of the 
Aguilez tap and the Nunziata tap are unavailable (212R), 
D'Ambrosio admitted to committing perjury concerning the 
wiretaps and completely misleading defense counsel (196- 
199R). D'Ambrosio differs with Leuci as to the meeting 
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tn the Market Diner and whether it was a few days after 
the arrest or sometime in Novemh . (216R), D'Ambrosio 
had no idea . how long the Nunziata tap remained on 
Johnson’s telephone (222R), 

I 

Sergeant Pitruzzello testified that he was 
aware that S;I.U. agents used wiretaps and were conduct¬ 
ing an independent investigation of Corso (235-237R) but 

i 

he made no attempt to find out the results of anyone ^ 
else's investigation. He also stated th^t D'Ambrosio 
did not tell him that he heard the name Carbone prior to 
the arrest of Corso (237R). Detective Lamattina adds 
more conflict to the existing situation by stating that 
he was aware of these illegal wiretaps and had conversa¬ 
tions with U.S. Attorneys concerning them in 1971 and 
1972 and that he discussed this with Assistant U.S, 

Attorney Sagor (270-272R). 

The government stipulated that the secrecy 
involving these wiretaps was so that they could investi¬ 
gate the extortion conduct of police officers, hoping to 
bring them into court for using wiretaps illegally or 
for violating Civil Rights of a particular individual. 

At the time of the hearing (three years after the illegal 
wiretaps had ceased to exist) the government had not 
obtained any indictments of polic officers for violating 

7 ■ 




the Civil Rights of any individual (285R), Three weeks 
ago, according to newspapers accounts. Officers Sheridan 
and Glazier were indicted for violating Bless*s constitu¬ 
tional rights. 

Judge Weinfeld, in an exhaustive 22 page opinion 
dated December 23, 1974 (attached to appendix hereto), 
elaborated most of the above facts, accepjted some, analyzed 

others and succinctly set forth what he believed to bfe the 

/ 

compelling reason for denying petitioners application 
for a new trial. Judge Weinfeld agreed that the government 
through Nunziata and D'Ambrosio had committed perjury with 
respect to the wire taps. He alsc found that the perjury, 
when committed, was not known by any member of the staff 
of the United States Attorney. Judge Weinfeld, felt, 
however, that even Nunziata and D'Ambrosio were cross 
examined and impeached as government witnesses, the jury 
would have still found that the defendant was guilty. Since 
this was a "bench trial',' greater certitude of judgments can 
be expressed", (page 21, Opinion). It is from this sub¬ 
jective reasoning that petitioner Corso desires to appeal. 









POINT I 

PURE PERJURY REQUIRES AN UNEQUIVOCAL 
REVERSAL OF CONVICTION 

Appellant submits that he is within the ambit 
of the "new trial" standards of such cases as U;ST v, 

Kahn, 472 F. 2d 272, which were approved by this court 
in U.S,: V. Ilarquez, 363 F, Supp. 802, aff'd. 490 F. 2d 
1303. Further, that the perjury herein wfiis of sufficient 
materiality and importance to make pertij^nt the more 
liberal rule of UvSi' v. Polisi, 416 F. 2d 573, 577. Any 
limitation on the Polisi standard to cases of "prosecutorial 
misconduct" (Uj'Sr v. DeSapio, 435 F. 2d 272, 286, N.Y‘., 
cert, denied 402 U.Sv 999, 91 S.Ct. 2170, 29 L“.Ed.2 166) 

should not apply herein. 

Since officers, government agents, placed the 
illegal wiretaps and committed perjury as to this existence, 
the government must be answerable for harm done to the 
appellant (Pyle v. Kansas, 317 U.S.= 213; Barkee v. Warden, 

331 F. 2d 842). This is particularly so where the offi cers 

/ 

were active in the case preparation (Imbler v. Craven, 

29^F. Supp. 795). 

The very important, very necessary and very 
secret investigation of police corruption, out of which 
the pertinent wiretaps arose, cannot excuse the liovernroent 
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of misconduct at the expense of appellant. The right 
of the President and Attorney General to authorize illCt^al 
taps (U.S. V. U;'S. Dist. Ct., E.D. of Mich., S.D,', 407 
U;S, 297, 92 S.Ct. 2125) has not been extended to lower 
levels of government and offenses less than treason or 
subversion. It is respectfully submitted that these 

wiretaps and their consequences cannot rise above their 

i 

basic illegality merely because they were withheld fxK>m 

/ 

the appellant and not offered into evidence. 

The defense in ;the Corso case was based upon 
the blanket, unequivocal statement of the government that 
no wiretaps existed. In U.S, v. MELE, 462 F, 2d 918, 
Justice Clark, writing for the Second Circuit, ordered 
a new trial and stated that, "Since the withheld 
evidence and the doctored reports were highly material to 
this case and would so clearly have affected the prepara¬ 
tion of a defense," reversal was necessary. The knowledge 
of the illegal wiretaps was the main issue in a demand 
for bill of particulars. The government's failure to 

conform to the standards set forth by this Circuit and by 

« 

the Supreme Court of the United States require further 
adoption of what Justice Clark said in Mele, supra; 







"The very least required of the government 
was a complete disclosure of the truth to the 
District Court in camera so that the balance 
of interest could be struck by one not in¬ 
volved in the all too 'often competitive 
enterprise' of prosecution”, U.S, v. Varelli, 

407 F. 2d 35. 

Judge Byrne, in U.S. v. Ellsberg, considered 
the misleading of the defense by unequivocal government 
statements sufficient to grant the defense's motion to 
dismiss the indictment. Certainly, in th*is case, we teve 
an equivalent factual situation.. f 

It would be very difficult for a judge, especially 
a learned scholar and experienced jurist, to predict how 
a jury would decide a particular case. Today s atmosphere 
of illegal government activities, illegal wiretapping, 
and rampant perjury on the part of many government investi¬ 
gators could present a different jury atmosphere than 
what was existent in the court several years ago. 

There are no statistics as to how jurors decide 
particular cases and lawyers and judges can only go on 
their personal experiences to urge the appellate courts 
to let the juries decide the facts, especially when there 
are* many "misstatements of fact" made by government agents. 

I was the trial counsel in a very recent case 
before Hon. Marvin Frankel (U.S'. v. Marquez) and after 
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two days of deliberations, the jury acquitted both defendant 
on trial. It seems that several government agents and/or 
informers were caught in a series of minor inconsistencies, 
some bordering on absolute lies and others on possible 
issues of mistake. Nevertheless, in the teeth of a rather 
strong government case, the jury seemed interested in the 

misstatements, misleading items of testimony and lies and 

I 

acquitted both defendants. It was my impression thatj. 
the lies were not material to the innoc^ce or guilt of 
the defendant but were rather lies about innocuous items 
of surveillance and prior meetings and in a pure judicial 
scientific analysis of the facts would not have caused 
a factfinder to acquit. Nevertheless, juror deliberations 
are subjective in nature, not subject to analysis and I 
find it difficult for any court to decide what a jury 
would do with a given set of facts. The past history of 
jury deliberations would not give us enough scientific 
evidence in which to predict their outcome. 

/ In a retrial of this case, defense counsel can 
show that the government's main witnesses are convicted 
felons, admitted perjurors, illegal wiretappers and 
attempted extortionists. With these facts before a jury, 
it is doubtful if even God will know what their verdict 
will be until it is rendered. 






CONCLUSION 


WHEREFORE, it is respectfully requested that 
the judgment of conviction in the above-entitled case 
bereversed and the indictment dismissed. 


Respectfully submitted, 

JOSEPH I.’ STONE 

Attorney for defendant-appellant 
277 Broadway 

New York, New Ydtk 10007 
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SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AtERICA, 


PETER CORSO, a/k/a Peter Carbone, 
and MEPJlITT C. JOHNSTON, 


Defendants. 


LIIWI 



184 


71 Cr. 


■'A 


ccT 15 isn 

0 * 

*4 

OF 


The Grand Jury charges: 


1. From on or about the 1st of September, 1971 

and continuously thereafter up to and Including the 

d'.te of the filing of this indictment, in the Southern 

District of New York, 

PETER CORSO, a/k/a Peter Carbone, and 
MERRITT C. JOHNSTON, 


the defendants and others to the Grand Jury unknown, 
unlawfully, wilfully and knowingly combined, conspired, 
confederated and agreed together and with each other to 
violate Sections 812, 841(a)(1) and 841(b)(1)(A) of 
Title 21, United States Code. 

• 2, It was part of said conspiracy that the said 

defendants unlawfully, wilfully and knowingly would 
distribute and possess with intent to distribute Schedule 
I and II narcotic drug controlled substances the exact 
' amount thereof being to the Grand Jury unknown in viola¬ 
tion of Sections 812,,841(a)(1) and 841(b)(1)(A) of 


D,- 








USA-333-538 
Ed. 5/1/71 

JMl7,Jr :rs 
71-3014 


- p.2 - IND./INF. (Conspiracy to distribute and possess 

with intent to distribute narcotic 

drug) 


OVERT ACTS 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following ovett 
acts ware committed in the Southern District of 
New York: ^ 

1. On or about October 5, 1971, PETER CORSO 

drove a car in the vicinity of Dovming Street, 

New York, New York. 

2. On or about October 5, 1971, PETER CORSO 
and ^ERRITT C. JOHNSTON left the building at 46 - 48 

Downing Street, New York, New York. 

3. On or about October 5, 1971, lERRITT C. 
JOHNSTON carried a bag in the vicinity of 46 - 48 Do^>min 


Street, New York, New York. 

' (Title 21, United States Code, Section 846) 





USA-33S-527A - IND/INF - Distrib, ?o5se 
Ed. 5/10/71 


5S Narc. Drug (Succrtedltig 

Count) 


SECOND COUNT 


On or about the 5 th 


in the Southern District of New York 


PETER CORSO, a/k/a ' 
MERRITT C. JOHNSTON 


awfully, wilfully and knowingly did 


with intent to distribute a 


approximately 3,010,5 grams of heroin hydrochloride 


(Title 21, United States Code 
841(a)(i) and 841(b>(1)(A).> 


VJHITN^ NOilra SEYMpUR, JR 
United/ States Attiorney 


Foreman 
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_CRIMINAL DOCKET 

Ul^ITED STATES DISTRICT COURT 


D. C. rbnnNo.lOOReT. 


minf'-f WEINFH.U ^ 
71 CRIM. 118 4 



TITXE or CASE 


THE UNITED STATES 


ATTOKNETS 


For U. S. 



PETER CORSO a/k/a Peter Carbone 


JOHN M. WALKER.JR..AUSA 




MERRITT C. JOHNST ON-Court directs entry of not guilt 

(;^5^00Q) Mot ions ret in 10 days. ___ 

PFTF. R C0RS0=CQurt_direci:5_£nti:y_JSLf_jJPjt._guiltvEleaj_JRe!namJej^ii^^ 
of ba il pr eviously fixed. _ MacMAHON, J, __ 
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PROCEEDINGS 


1 pi led me mo- endorsed o n motion dtd 11««“Mo tion dispos ed of a a_ 

I Indicated in martin notations and they constitute the order of the 


WEINPELD.J. 


>-20 -71 M . Johnson- Filed deft ' s attorney affidavit o£ actual 
I engagement. _ 


>-29-71 Filed memo, endorsed by Judge Weinfeld.dtd. on 


of trial date. Trial was adiouianed to 2-20-72 




^delstein, extending bail 


^, Eastern Dist. and the 


mailed noticefsee file 


000 P.S.R. requested sentence 


.•le ft. Peter Co r so- Waive trial by jury. Trial begun. 


and concluded. Deft. Corso found guilty by the court on ct. 


R. requested for sentence March o, 1972 _ 


V/einfeld. 


I C o rso- Filed waiver of trial 


#38235 Finding of facts and opj-nion: by Judge Wei nfUd, 
1 v’" the Setendan^ is found guilty. The foregoing shall 


constitute the Court s F-ndings of Fact. 






_£pde jdeft is placed on Special Parole for a p eri 

^ oa exD iratlor of confinement. Gt.l is dismissed on moti o n of de 
[consent of tbo Govt.Deft.cont'd on present bail imtil 3-10-72 at 


_jdeft.i s to cmrender to the U.3.Marshal for service of sentence, 

conanitoient and copies. _ 


I icoxa PETER CORSO-Filed JudgmenttAtt y.presentjIt is Adjudged that the deft.ia hereoy 

taonmitted to the custody of the Atty.Gen.or his aautho rized repre sen tative for _ 

iaprls oDinent for a period of FIVB(5jYBARS on each of counts 1 and 2, to run concurrent ly 
ikth ea^ other....P ur suant to the provisions of Sect ion 8 Ul of T1.21,U.S«Code, the 

tieftZis placed on Special Parole for a period of THREE UliYEARS, to commence upon _ 

expirati on of confinement... Jga3iggtasaticzxzxzx2JcaBa m a M !h x3 a iBd ;tezgtxa gBk zT ^ pi »r . This 
sentence is independ ent of, and consecutive to,any other sent ence the defendant 
may"ber*required W senre for violation of his state parole.siteir Hiotftsawo ~ 

~ roamed commitment and copies.... _ WEINFEilJ)^ J._ . 
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Excerpts from Testimony 


JOHN M. W A L K E R, JR., called as a witness, 
having been first duly sworn, was examined and 
testified as follows: 

CROSS EXAMINATION BY MR. STONE: 

(9R) Q Did you inquire as to any of the supervisors 

'•v 

i 

of the Joint Task Force as to whether or not there was 
a wiretap in existence on the phone of Pdter Corso? 

A No, I didn't. 

Q In Conducting your pretrial in this case, 
did you inquire of the New York City police officers 
as to their prior experience with wiretaps? 


A No. 


(lOR) 


Q Did you, as the prosecuting attorney. 


contact anyone in the New York City Police Department to 
ascertain whether there was a wiretap ion the premises 
on 7th Street that were occupied by Joseph Corso? 

^ A No, I didn't. 

• 

ALBERT KRIEGER, called as « witness by the 
Petitioner, having been first duly sworn, was 
examined and testified as follows: 
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DIRECT EXAMINATION BY MR. STONE: 

(13R) Q Did Mr. Corso at any time indicate to you 
that he thought he was the subject of a wiretap? 

A I know that we discussed wiretap, Mr. 

Stone. I don't recall whether he brought it up or I 
brought it up, but We did discuss the possibility of 
his conversations being overheard by a Wiretap, 

i* 

/ 

Q But you did make an application to the 
United States Attorney for certain particulars, is that 
correct? 

A Thatfe correct. 

Q One of those particulars asked for a 

statement as to whether or not wiretaps were in existence, 
is that correct? 

A Yes, sir. 

Q And you were aware from reviewing the 
indictment that this defendant was charged with a 
conspiracy and with a substantive count of possessing 

narcotic drugs, is that correct? 

« 

A Yes, sir, 

(14R) Q And in preparation for trial you felt that 
a motion to suppress would be in the best interest of 
your client, is that correct? 







f 
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A Oh, yes. 

Q Would you prepare a motion to suppress 

in a different manner if you were aware that a wiretap 
existed and your client was the subject of a wiretap? 

A Yes, 

Colloquy 

(20R) THE COURT; How would your cross-examina- 

I 

tion have been any different? . 

THE WITNESS: The cross-examination would 
have been different, Number 1, your Honor, on 
the fact that the wiretap law seems to indicate 
(21R) that the call was made to Johnston, Number 1, 
Number 2, if I am not mistaken, there is 
already a predicate that there had been no 
, wiretapping, no eavesdropping. 

Number 3, if your Honor please, I believe 
that the shirt mentioned comes originally from 
Mr. Corso. 

I think those three areas are pertinent. 
There is one conversation which I noticed in 

Petitioner's Exhibit 1 where Johnston does use 

\ 

the,word "shirts." But I think the conversa¬ 
tion to which my attention was invited deals 
with Corso using the word "shirts". 






THE COURT: I don't see any date on this, 
THE WITNESS: No, there are no dates or 
times, your Honor, 

THE COURT: Does anybody have the dates? 

MR, WALKER: No, your Honor, 

ROBERT LEUCI, called as a witness by the 
petitioner, having been first duly sworn, 
was examined and testified as fjjfllows: 

* DIRECT EXAMINATION BY MR, STONE: 

(37R) q Did you have a conversation with Mr, 

Nunziata at any time in late September or early October 
1971 where the name Peter Corso was mentioned? 

A Yes, 

(43R) Q You know them to be one and the same? 

A As far as I was concerned from my investi¬ 
gation, Peter Corso, Peter Carbone was an alias fr Peter 
Corso, 

q Did you ever discuss it with Nunziata or 

D'Ambrosio? 

« 

A No, sir, 

Q How did that wiretap get on that particular 


phone? 
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A We had information that Peter Carbone, 
also known as Peter Corso, also known as Peter Carbone 
was in the apartment btilizipg that telephone and — 

Q When you say "we", who is we? 

A Myself and the team of the detectives that 
I worked with. 

Q Who are they? 

A • Detective Sheridan, Patrolhian Glazier tnd 

/ 

a Sergeant Cohen. When we located the premises that 
Peter Corso was usin g, we installed a wiretap on the 
phone. 

Q Did you know at thattime that Mr. Corso 
was on parole? 

A Yes. 

' Q Did you advise his parole officer that 
he was the subject of your wiretap? 

A Yes. 

(45R) Q The only people that were aware<of that 

wiretap were you and your two officers, fellow Officers, 
is Jha't correct? 

A Myself, Sergeant Cohen, Patrolman Glazier. 
(47R) Q Who kept possession of these four tapes? 

A Detective Sheridan was holding onto the tapes. 










(55R) 

Q Detective Nunziata is dead at the present 
time, is that correct? 

A Yes. ' 

(73R) 

Q How many times did you hear Bless and Corso 
talk over the telephone? 

A Several times. 

Q How many times did you ever hear Johnston aord 

/ 

Corso ever talk over the telephone? 

» 

A Johnston you are referring to is "Chuck", I 
guess? 

Q Yes. 

A I just remembered that Chuck -- several times. 

To the best of my recollection I had conversations with 
Mr. Corso. 

Q More than one? 

A "l think so. I qam not sure. 

CROSS EXAMINATION BY MR. WALKER: 

(78R) 

Q Did there come a time in approximaterly September 

of*1971 when you became aware of an illegal wiretap which 
was being placed by the special investigations unit on 

Peter Corso? 

A Yes. 





(79R) 

Q Did you report that fact to Mr. Shaw and 
Scoppetta?. 

A Yes, sir. 

THE COURT: What date was that? 

Q Do you know the date, sir? 

A The date that I reported it? I don't know the 
exact date. It was some time shortly afiet the installa- 
tion of the wiretap. / 

RECROSS 

(107R) 

Q In 1972, at that time had you discussed with 
the U.S. Attorney the fact that there was an illegal 
wiretap on Bless and Corso? 

A Yes. 

Q Who were the U.S, Attorneys then? 

A Elliot Sagor, basically — I will say Elliot 
Sagor, really, at that time was the U.S, Attorney that 
was working with me along with one or two other U.S, 
Attorneys in a particular unit preparing cases for possible 
grand jury presentation. And the Bless case was one of 
those cases and 1 am not sure whether it was Elliot Sagor 
or it could have been Mr. Giuliani -- we discussed this 


case. 
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REDIRECT 

XllOR) 

Q During these conversations with Mr, Sagor or 
other Assistants where the illegal wiretap was mentioned, 
did you or any of the Assistants discuss the fact that 
Corso might have had an appeal pending? 

A- No, sir. 

Q Did you or any of the Assistants discuss 
fact that Corso had recently been convicted in this court 
for violating the narcotic laws? 

A No. 

Q Do you have any personal knowledge as to when 
Mr. Lamattina decided toeoooperate with Federal authorities? 

A Yes. 

(IIIR) 

Q' When was that? 

A I would say some time in the latter part of 
October, again at a time when Detective Lamattine I 
was surfaced by Detective Lamattine, 

' THE COURT: I didn't hear the last one, 

^ THE WITNESS: I was surfaced by Detective 

Lamattina at the time that I turned over these 

tapes to him. 

THE COURT: What do you mean you were surfaced 


by hixr? 







THE WITNESS: What happened — 

THE COURT: Speak up, I can't hear you. 

THE WITNESS: I am sorry. I turned over the 
tapes to Detective Lamattina in the portfolio that 
I gave him, and in it also was a memorandum from 
Nicholas Scoppetta to me asking me to update my 

paper work, to get my paper work going and he mentions 

i 

Detective Lamattina as one of our targets. Detective 

/ 

Lamattina got that memorandum along with the tapes, 
read the memorandum and realized that he was in 
deep, dark trouble and about that time I had a con¬ 
frontation with Detective Lamattina. He was brought in 
that particular night into the Southern District and 
at that time negotiations began with him whether or 
not he would cooperate. I think at that point in 
time he wasn't actively cooperating, but he was 

cooperating to the extent that he didn't blow my 

(112R) 

cover* So it is the latter part of October. 

Q , Who were the Assistant U.S, Attorneys that dis- 

cussed this with Lamattina, if you were aware, if you know, 

« 

sir? 

A Assistant U.S. Attorney Michael Shaw, Special 
Assistant U.S. Nicholas Scoppetta. 


Q That is all? 





A 


That is all. 

THE COURT: You say latter part of October, 


October of what year? 

THE WITNESS: Of 1972 -- '71. 

Q That is when you turned over the tape, is that 

correct? 

A Yes. . 

Q And according to your memorandum that you just 
identified that would have been about October 21 or 22 
of 1971, is that correct? 

A Yes. 


EDWARD M. SHAW, Called as’ a witness, 

having been first duly sworn, .was examined and 
testified as follows: 
direct examination by MR. WALKER: 


(129R) 

Q 


Attorney 


Did any meetings occur in the United States 
's office, to your knowledge, during the period 


of the bndercover investigation? 

A Well, shortly before Christmas in 1971 we had 
an incident which resulted in Mr. Leuci's status being 
known by Lamattina and DeStefano, and I think Mr. Leuci 
was in the U.S. Attorney's office that night when we were 





talking with him, but I am not -- no, I am sure he was 
that night, but only rarely, if ever, other than that 
until it went public, so to speak. 

CROSS EXAMINATION BY MR. STONE: 

(138R) 

Q Is there any procedure at your office, referring 
to the United States Attorney's office, undertook when 
there was a'request by any defense counsel to ascertain 
the existence of a wiretap? Did you circulate a memo from 
one agency to the other, did you circulate anything from 
one U.S, Attorney to the other or to a coordinated chief 
assistant? 

A My best memory of the way it was done when I 
was in the United States Attorney's office was that there 
was a'Department of Justice Attorney in Washington -- I 
think his name was Epstein -- who had the responsibility 
of receiving letter communications or in some cases oral 
communications from lawyers in the United States Attorney' 
office who received such motions and he then undertook 
to^canvass all agencies. That I think is what the pro¬ 
cedure was when I was there. 




CARL AGUILUZ, 


called as a witness 


by the government, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION BY MR. WALKER: 

(181R) 

Q Did you install a wiretap on Johnston? 

A I did. ^ 

Q What was the result of that wiretap? • 

A Negative results. The investigation ceased 

approximately two weeks after I installed the wiretap. 

THE COURT: Can you fix a time? In 1971. 

THE WITNESS: Early in 1971, your Honor. 

THE COURT: You say the results were negative? 

(182R) 

A For myself, yes. 

Q Did you report that back to Nunziata, that the 
results were negative? 

A There came a time where I did tell Joe that I 
believed in my opinion that the investigation was negative. 
- There was nothing there as far as I was concerned. 

• Q Did you cease the wiretap? 

A Yes, sir. 

Q Was any warrant obtained for this wiretap? 



called as a witness 


LOUIS D'AMBROSIO, 

by the government, being first duly sworn, testified 

as follows: 

DIRECT EXAMINATION BY MR. WALKER: 

(194R) 

Q Did Mr. Aguiluz insert a wiretap, to your know¬ 
ledge? ^ 

A Yes, he did, 

/ 

(196R) 

Q You testified in a trial in this courthouse 
before the same Judge on February 2nd and 3rd of 1972; is 
that correct? 

A Yes. 

Q Was the testimony that you gave at that pro¬ 
ceeding pursuant to the direct examination of myself 

A 

truthful and accurate? 

A No, it was not. 

Q No, pursuant to the direct examination of myself, 
my own questions, not questions asked to you on c^^oss 
examination. 

• A Yes, they were, your questions were, yes. 

Q I direct your attention to page 168 of that 
transcript. Starting with the third question from the 
top of the page, beginning with the word "Outside," and 


following through to the answer "Oh, yes, if there was 
a wiretap, yes." Would you read those questions and 
answers at this time. To yourself. 

(Pause.) 

Q Have you read them? 

A Yes, sir, 

MR. WALKER: For the record, I think I 
(197R) • 

should.read them into the record, your Honor, * 

THE COURT: I think yOu shoul<^. 

Q Page 168: 

"Q Outside of the two conversations, two telephone 

conversations which you make reference to in your direct 
testimony here, are you aware of any other phone conversa¬ 
tions to which Johnston was a party? 

’?A No. 

"Q Was there a wiretap in this case? 

"A No, there was not, 

"Q You say that definitely of your own knowledge? 

"A That's correct. 

"Q Would you have known if there was one? 

9 

"A In what respect, counsel? 

"Q Would you know — would you, as one of the 
investigative agents, be aware of a wiretap? 






\ 
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"A Oh, yes, if there was a wiretap, yes," 

Okay, do you recall giving those questions and 
answers at that time? 

A Yes. 

Q Were those answers truthful? 

A No, they were not, 

THE COURT: In what respect were they not 
truthful? 

(198R) THE WITNESS: The first question was Johnston -- 
you know, the testimony, you know, that Johnstonvas 
a party of a conversation. 

There v’as a wiretap but I didn't feel like this 
case, meaning the Corso case, there was none. 

THE COURT: In what wiretap were you referring 
to? You have now said that the answer was not 
truthful. I take it that -- let's take them one hy 


one. 


The first question put to you was: 

"Outside of the two conversations, two t^ephone 

conversations, which you make reference to in your direct 

« .i 

testimony here, are youaware of other phone conversations 
to which Johnston was a party?" 

Your answer was no. 










i 
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THE WITNESS; That was untrue, your Honor. 

THE COURT; In what respect was it untrue? 

THE WITNESS; I had heard some conversatron by 
Johnston from tapes of a — derived from wiretap, 

I had listened to some conversations of Johnston on the 
phone as a result of the wiretap, 

CROSS EXAMINATION BY MR. STONE; ^ 

(209R) • ^ “ 

Q So Aguiluz was probably the first of September 

and the last week in August or the middle of September? 

A Roughly the middle of September, or shortly 

thereafter. 

Q Approximately how many weeks prior to the arrest 
of Corso and Johnston? Well, I'll put it this way; 

It's been agreed by all parties here that 
Johnston and Corso were arrested October 5, 1971. 

A It's hard for me to place a date. I know when 

I was undercover the wiretap was out. 

Q Did the wiretap go out a week before you went 

undercover, two weeks before? 

< 

A 1 don't recall. 

Q Could it have been as much as a month before? 

A No. 


fj 



(211R) 

Q Tr the best of your recollection, was it a week 

before you began your investigation, two weeks or more? 

A No, it was less than a week. 

Q A few days? 

A Possibly, yes, 

(212R) 

Colloquy 

MR. STONE: I would ask the government to make 
a representation as to whether or not a^ of these reels 
are available, your Honor. 

MR, WALKER: Your Honor, the government doesn't 
have any in its possession, these taps, and doesn't know 
whether the reels are available. I will make inquiry to 
confirm my own understanding that they are not available, 
(216R) 

Q When did you meet with Leuci andNunziata after 
this arrest? 

A When? 

Q Yes, 

A A few days later and then another occasion. 

Q When did Leuci tell you there was a wiretap 

« 

in this case? 

A On the second occasion. 
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Q Approximately could you give us a point in time? 
Was it a month or two months after the arrest? 

A It was the best of my recollection, some time 
in Ivovember, 

(222R) 

Q And the Nunziata tap? 

A I have no idea how long it was on, 

I 

A N T H 0 N-Y PI TRUZZELLO, called as « 

/ 

witness by the government, being first duly sworn, 
testified as follows: 

CROSS EXAMINATION BY MR. STONE: 

(235R) 

Q Did you ever advise the United States Attorney's 
office that there was another investigation taking place 
at about the same time by another group? 

A I don't believe so, sir. I don't remember if 
we did or. not. 

(236R) 

Q And you didn't report to any of your superior 
officers that there was a parallel police investigation 
taking place? 

A I don't remember formally telling anyone but I 
get the impression, if my memory serves me correct, that 
it became knowledge in the outfit that we beat SIU to 
the punch, so to speak. 





Q In the Corso investigation? 

A Yes, that we got to him first. 

ROBERT LEUCI, resumed the stand and testified 
further as follows: 

CROSS EXAMINATION CONTINUED BY Ml. STONE: 

(257R) 

Q And the investigation was directed, was it not, 

I 

to Peter Corao or Peter Carbone as far as you were con¬ 
cerned? ^ 

A As far as I was concerned, it was directed to 
Peter Corso, correct, yes. 

NICHOLAS LAMATTINA, called as a 

witness by the petitioner, being firstduly sworn, 
testified as follows: 

DIRECT EXAMINATION BY MR. STONE: 

(271R) 

Q During that year, did you have discussions with 
any United States Attorneys concerning the illegal wiretaps? 

A I believe once or twice. I belia^e once or twice. 
(272R) 

• Q Which United States Attorneys? 

A I think it was Mr. Sagor. 

Q Was this prior to the time of the Edmund Rosner 
trial? 

A Possibly, I'm not sure. 




PETER CORSO, 


called as a witness by the 


petitioner, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION BY MR. STONE: 

(285R) 

Colloquy ... 

MR. STONE: Your Honor, I tbrnk the government 

would also agree to stipulate that at the present time 

there have been no indictments filed as a result of any 

violation of civil rights in connection'with the illegal 

wiretap against any individuals, although the government 

has also stated to me that some witnesses were called to 

the grand jury concerning that matter. 

THE COURT: The government may stipulate, but 

what is its relevance as far as the proceeding before me 

is concerned? 

MR, STONE: Well, there seemed to be a great 

(286R) , , , 

deal of secrecy concerning these illegal wiretaps, and 

the reason for the secrecy was they were proceeding in a 

certain type of investigation, and I would argue to the 

Court that that argument was without merit because they 

have not proceeded diligently into getting any indictments 

as a result of that illegal wiretap; that there really 

isn't any reason I could fathom why they would have a reason 




to conceal the identity from the United 9ates Attorney 
considering they didn't go forward with any indictments 
to any of the individuals invovled, 

MR. WALKER: Your Honor, I am not going to 
enter a stipulation in this area, I think this is 
irrelevant. It is clear there was an investigation. 

There has been testimony to that effect, and my understand¬ 
ing is, also, talking to Mr. Mukasey, that witnesses wfire 
put in the grand jury. Now, I don't know, and I am not 
privy to the reasons for the fa ct that no indictment 
has been returned, there could be any number of reasons 
why an investigation has not yet returned an indictment. 

I don't know if the investigation is still ongoing. It 
may still be ongoing. I do think that that is irrelevant 
to the-issues of this case. 


9 
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BDMMo mzaimis, o. j. 

PstitloMT 9mtmr Caruo, also kncwn as Patsr 

Carbons* %ias eonviotsd in Fabruary* 1972* by this court 

aftsr a two-day non jury trial on two counts > (1) possss- 

sion with intsBt to distribots thrss kilograas of hsrolai 

( 1 ) 

and (2) conspiracy to violats ths narcotics laws* Os 
was santsnosd on March 15* 1972 to £ivs years iaaprisonaent 
on ea^ count* to run conc u rrently* to be followed by a 
special parols period of three years* Ke now moves pur¬ 
suant to 23 U.S.C.* section 2255* to vacate the judgment 

of conviction* to dismiss the indictsmnt* or alternatively 

% 

far a new trial* 

•N 

Fetitionsr* originally appearing pro sa* torged 
in the medn violation of his right (1) to adequate legal 
representation during his trieUL and with respect to an 
appeal; (2) to due process of law based upc^t perjtury con- 
raitted by govemmant witnesses; and (3) against xinlawful 
search and seizure in the use of illegal wiretaps* The 
govemmsnt* after exhaustive investigation* aclcnowledged 
the existence of tmauthorized wiretaps but contended that 


(1) 21 U.S.C. SS 346 and 841 





hla arr«s^ and anJanaguant convicticn wars not tho result 

of those taps. Zt denied petitioner's other allegations 

and consented to a hearing lioited to the issue of \diethsr 

petitioner's eonviotion was tainted by the i ll egal wire- 

tape. Thereupon this c ou r t appointed counsel to represent 

petitioner and estendad the scope of the hearing to eoi- 

brace all of petitioner's claiate. At the hearing* the 

claia of inadaqpiate representation of counsel during hia 

( 2 ) 

trial and upon appeal was withdrawn • 

To place petitioner's remaining claims in 
proper perspective* it is daairabla first to stimmarize 

I 

the trial testimony. 

Petitioner was indicted together with Merritt 
C. Johnston for the subetantive crime and conspirzicy to 
commit it. Johnston* prior to trial* pled guilty and the 
Ccise proceeded against petitioner as the sole defendant* 

The evidence eatablished that Detective ZiOuia D'Amcrosio 
of the New York City Police Force* i*i an undercover role 

(2) Petitioner also challenged the indictment as duplicitous, 
but this claia is without substance* See United States 
V. Soada, 331 P.2d 995, 996 (2d Clr.), cert, denied. 379 
U.S. 355 (1964), and cases cited therein . 





hanging inforaad D'Aataroaio ha would ba abla to sail 
hia tha haroln* lhareaftar* vaurioua ccnvarsationa wara 
had betwaan Jofanaton and o'Aahroalo for ita purchaaa and 


delivery. On Octobar 5« 1971, at Is 15 p.a., D'Aaibraaio 
again net Johnston at th^ latter'a apartraant. Jchnaton 
told D'Anhroslo tha prioa now was $20,000 per kilogram, to 
which tha latter agreed. After eons discussion they ar¬ 
ranged to consumta tha sale in Johnston's apartment. 

Johnston than raoaivad a telephone call in D'Andoroaio's 
presence durixig whi^ D'Ambroaio heard Johnston say *Z. 
have the man ri^^t hare.** When Johnston hung up, ha said 
to D'Ambroaio "that's my man Carbone." Johnston told 
D'Amhrosio that Ceurbona would be at the apetrtnent between 
3 and 3t30 p.m. that afternoon "to deliver the merchandise" 
and that D'Ambroaio was to call him at 3t30 p.m. At ls45 p.m.. 


■n 
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D'Aadaroaio l«£t Johaston'a apartnant and notlfiad 
Z)etacti.vM Jommjph Stnaiata and Octavio Pona, also of tha 
Saw York Joint Taak Foroa^ of tha Inpandlng dellvary of 
tha nareotiea at Jotanatcn's apartnant. 

Tha araa ahara Johaatcn realdad waa plaoad undar 
survaillaaoa by Sonaiata# Pona and othara. A : 3s3&« pati- 
tionar Patar Ceno» alao known aa Carbona. arrived by car 
at Jchnaton's building and parkad nearby. Sa entarad tha 
building# aoon ei a ar ga d and# joined yy Johnatcn# pro ce eded 
to a nearby food shop. They retvimed to Carso's parked 
C 2 ur# v/here Carso opened tha trunk of the car ana s^d a 
blup Air France travel bag in Jidixiatcn's direction. 
Johnston picked it up and both men pr o c ee ded to enter the 
foyer of Johnston's apartnant house. At this point# 
Detectives Nunaiata and Pons arrested the two non and took 
pcaaeasion of tha bag Which contained sir half kilograa 
packages of heroin. 

Tha witnesses called by tha prosecutor the 
trial included Detectives D'Aabroaio# Dunziata and Pons# 
uho toatified to the foregoing events. Petitioner did 
not testify# nor did he present any witnesses. This court 
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found th« dnfuadMi^ guilty# stating in Its findings that 
tbm govscnaant'a "afsidaaos Is substantial#* eia indssd it 
was. 

Ths judgnant of conviction is now challangsd 
upon rlalns of violaticn of ths constitutional rights al<- 
rsady rsfasrsd to. Bunsiata and D'Ashrosio at ths trial 
upon cross svsninstion dsnisd that thers had besn any 
wirstaps in this c sss. In fact# thsrs had bosn two \m-> 
authoorlssd wirstaps on Johnston's telephone# which both 
man were aware of at the time of the arrest. In addition# 
after the arrest but before petitioner's trial it appears 
that they learned of a third illegal tap# this one on 
Corso's telephone# placed by a different police unit. 

The govsmsMt contends# however# that peti¬ 
tioner's arrest and conviction are untainted by these 
three wiretaps — that the inforaation leading to his ar¬ 
rest weis derived solely frooi the undercover negotiations 
between Detective D'Aabrosio Johnston (petitioner's 
codefendant)# and the suin^ilbrnce observation by tlunziata 
and Pons shortly before and at the time of his arrest. 
Thus# the hearing was d' ;ected to three issues* 


t 
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(1) wbath«r Car«o*8 arrsst and convidiicn %faa 
ba a ad upca Informtlon oibtain«d through th« usa of cna 
or aora of tha lUagal wiratapai 

(2) ^ dia t h ar tha f ail ur a of tha govamamt to 
dlaoloaa» pacatrial* tha aaistwioa of tha vixnt^pm ra* 
qairaa a naa tvlaly and 

(3) ^ fi a thar tha par jury of govamant wltoaaaes 
in donyiag knoaladga of tha exiatanca of tha wiratapa 
raqoiraa a naa trial* 

1. patitionar's arrest and conviction 

fcaintad bv lllagal wiretaae? 

Shoortly before and at the tina of petitioner's 
arrest* etnd for scms tiae thereafter* federal* state and 
local authcritiaa were engaged in criainal investigations 
vduLcdi* unknown to one another* pursued at tiiass parallel 

j 

imd at tinea different lines of investigation* Tha 
United States Attomay for this district was engaged in 
one investigation that was directed towards police corrup¬ 
tion in the Hew York City Police Departnent* At its center 
\t/orking with tha federal authorities as an undercover agent 
was Robert Laoei* a Hew York City i^olioe detective* The 
federal it?vestigaticn was so secretive tdiat in the beginning 


6. 





only two 


on staff of tbm United States Attorr^ y 


vfsars asaro of it.. 

At tho aaaa tins two othscr invostigatioos were 
in parogxaasf one ty tho Mw Yodrk City Joint Task Forco# 
coapcssd of fsdaral* stato and Mw Yoork City eof arr s wn t 
offiesors, and snottaar by ths Spseial Xnvsstigativo unit 
of the Bow York City Polios Dsportnent (SXU) • Ths Joint 
Task Fcceo foeoasd its aetivitiss on Johnston vAiila ths 
8ZU was conosrnod principally with Corso and his son^in'-law 

s S 

Blass* Bach group worked independently of the other| each 
cn its own engaged in illogail wiretaps* We consider tho 
activitios of e^k^in its relationship to this case* 

(a) Ths Bsw York City Joint Task Force 
Investigation the Aguilus and 
wtipsiata Wiretaps (on J6hnsten*g Phflnal* 

D'Anteosio and Bunsiata* Bew York City polios 
officers* were nsfrioero of the Joint Task Force* Carl 
Aguiluz* also a Hew York City police offir^ * was a naaiber 
of a different mit* the SXU* At the tiaa of the hearixig 
of this Eaotion* Bunsiata was dead* Agui.l\iz testified that 
early in 1971# following receipt of inforaation from 
ITunziata that Merritt Johnston was Involved in narcotics 











activitiM, ha pl a cad a wiretap on Johastcn'e telephone 
wlthoet chtaiaing a warrant* After Agullua reported 
negative reeolte to Btaaslata* the two«e»eek old tap waa 
dlaeontlnned* Agullua farther teatlfled that at no 
did he hear the naae of Water Corso or Carbone on the 
wlret^ and It waa dlaeontlnued at a tlae long before 
Oeteotive O'Aateoalo had been introduced to Johnaton* 

D'Anfaroelo teatlfled that about ald>Auguat, 1971 
ITuaalata told hln that he had Information on one Merritt 
Johnaton* Soon thereafter D'Anhroeio was introduced to 
Johnaton by an Infoonient and he began hla undercover ac— 
tlvltlea with hla* Prior thereto he was advised of the 
unproductive Agullua wiretap* 

/ 

D'Ainbroelo knew of another wiretap on Johnston's 
phone* this one Illegally Installed by Hxinalata before the 
Agullua tap* D'Aadbroslo testified that while he knew of 
the existence of tlunzlata's tap* he had never heard any 
communication taScen from It* nor did he have any other 
knowla^e of it* D'Aadbroslo admitted that Ills trial tea* 
timcny denying knowledge of any wiretaps in this case was 
false* since he did know of the Agullus and Nunzlata tape* 







>««U<Jg. ot any otb« tap. and 

.Pdclyicu, -id that aurln, hi. „„d«coy„ 

Jdtmmtm hm wu a. 

o« any othm wir«t«p^ lag^ 

» UI-l. ^ m. t, Hi. sapaa*., 

30 -aaia. ha* haart th. n«- 


Tbara waa a third wixatap in oaiatanoa. thla 
on th. tala**. ^ 

T OO ■O'Ti Tt 

®^ing th« period D*Aii^f^a4a« . 

" ABfcrosio was engaged In 

his undarcovnr negotiati*, with dshnatcn. «,tir.ly ». 
>«-« to hia «.a «ah.„ Of hi. fan. the Spadai invaa- 

hioati- unit Of th. pan ,,,, 

«» 0 »«=ing an indap^^a inveatig«:i« of Corao and Jack 
Blo«. a auapactad narcotic traffictor. Thi. grocp «a- 

ai.t*l Of ^ ^ ^ 

septa-ar. mao... Sfp ^ ^ 

ith nonitoring and raeording oguipnant cn oorao'a >.1^ - 
I*«a in an aff*« to obtain i„for»t^ „ ^ 

cotic activitiaa of alaas and Corao. on Octohar 5. 197i 


(3 


then 8 eJ^S*dno 2 °re«o^e^toa''to^^ the tap 

* we seguenoe of oven 


9. 







thm 3zn group ovorbMurd ccnversationa on tha wiretap 

laetween Cono a n d Blaas about a three kilo narcotics 

transaeticnf delivery of vfsl<di the investigators believed 

was to be ar de by Bl es s to Carso at a barber shop at 

69th Street and Madison Avsnus* They rushed there to 

^teroept the tssnsaotlon# but arrived too late, zt was 

at or about that tiae Corso and Johnston, in possession 

of three kilos of heroin, were cunrestad by the Teisk Force 
(4) 

Group. 


Leuci and his group were not aware o£ the 


footnote 3 cant'd ^ 

referred to herein indicate these conversations took 
place on October 5, 1971, preceding Corso's arrest. 

There are also recordings of conversations between 
Bless and an unknown feoale in Corso's apertiasnt which 
indicate they occurred on the same day subsequent to 
Carso's arrest. 

(4) Qf) the saxBB day, foUewing a conversation between Corso 
and Bless (but before the arrest), another conversation 
was nonitored, this one betwem Corso and Jc^mston. In 
it Johnston referred to "three shirts," an Gs<pN..essian 
used in the preceding conversation between Corso and 
Bless. In the illegal narcotics trade "shirt" is used 
for a "kilo." It is evident that both monitored conver¬ 
sations related to the sale of tlie heroin from Johnston 
to D'Aiobrosio. Further, they indicate that Corso was the 
new "connection" to whom Johnefon had referred in his talk 
with D'AaAxrosio on September 30. 
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activitiM of tbm Task Fcxoa Group with reapact to 
johastoB aad did not laaom of Carso's arrfMit until ths 
evsniag of Oa ta bsr 3th vfion thsy intaresptsd a tolsphcns 
.-ii,! ;^asi aloos to a PmsIs at tho Carso apartaent. As 
a rssttlt* la M of fort to get Infcraatlcn abmt the arrest* 
Lsuei the Task F or ce and for the first time was told 

Btonslate and his grotq> had arrested Carso earlier that 
day. Lsuoi that up to that time neither he nor . 

any uf his group had shared any infometion derived 

froa their illegal wiretap with any nenher of the Task 
Force. Xnc.ad Zeuei was both surprised and chagrined that 
his group had been in effect "beaten to the draw" hy the 
Task Force's arrest of Corso earlier that day. 

Since there were illegal wiretaps on Carso's 

phene* during whidi his two conversations with his co- 

defendant Johnston wers overhsard* the burden of proof is 

upon the gcvsmxasnt to establish that infonaation derived 

therefrom was not the basis of Corso's arrest and his sub- 

(5) 

sequent conviction on the narcotics charge. Upon all 

(j) Only two roein nf virntipped conversations v;era in Q3«iot- 
cnce at the tia» of the hearing. Both were derived from 
the Lsuoi-62U tap but only one is tgaterial to the instant 







th« avldanos Z find that tha gow«nu«nt has auatainad 
its burdm of proof» Zt Is claar that tha Joint Task 
Force and tha AZD units wara conducting saparata and in- 
depandont i n aa at igaticns of aus p a c tad narcotics activltias 
and ona group was not disclosing i. J^tly derived in- 

fonaation to tha othar* Zn particular* cha Corson nhns to n 
conversation ovesrhaard hy lauci and othar msHdbars of tha 
SZO mit conoaming tha "threa ahirta* that Johnston %M3uld 
sail to 9*Anhrosio was not revealed to D'Aohrosio or ot har 
ennrioars of tha Joint Task Porca until after Carso and 
Johnston had bean arrested. Additionally* tha evidence 
establishes that tha only sources of infomatiGn upon which • 
the arrests wen made werei (1) D'Ambrosio's negotiations 
with Johnston* especially the October 5th conversation when 


footnote 5 cont'd 

notion. Originally there were fewr reels of taps from 
the LeuoiHSZU wiretap. Lauci turned these reels over to 
a Detective lauaattina xdio was under investigation by Xk»uci 
in connection with police extortion activities based upon 
the sale of incriminating tapes to parsons vfioee conversa¬ 
tions had been overheard. Leuci had made a copy of one of 
these four reels. Tha original of this reel and two others 
were destroyed by Laaattina* Who inadvertently discovered 
that Lauci was engaged in undercover work for the United 
States Attorney's office. Lamattina failed to destroy the 
fourth tape which counsel fexr petitioner agreed was im¬ 
material to this motion. 



JohaiitGa t o ld hla that carbon* would bo at tha apartxaant 


hntwaan 3 and 3t3i> p.a. to doliver tha nareoticst and 
(2) tha auraa i l l a nca o b aa rv ation thesaaftar of Corao and 
Johnstoa'a aotiwltiaa by tfunsiata and othar raanbara of 
tha Joint TBA fOKoa. 

2» Ooaa tha failnra of tha goaamnant to 
dlseloaa* pratrial* tha exlatanoa of 
tha wiratana racniira a new trial? 

Patltloaar naxt contanda that tha newly dia» 
covarad evldanoa of tha exlatanoa of tha illegal wiratapa, 
even though not tha baaia of his arrest* requires that the 
jvtdgnent of conviction be vacated and a new trial ordered. 
Be argues that thia is conpelled because tha govemxpent 
ouporessad evidanoa in not disclosing tha existence of tha 
wiretapa. 

PralixsLnarily* we consider tha appropriate 
standard under «dtioh this claim is to be reviewed. The 
general standard governing motions for a new trial on the 
ground of newly discovered evidence is that (1) the evi¬ 
dence oust have bean discovered after trial. (2) must be 
material to tha factual issues at the trial. (3) not mere¬ 
ly cumulative or impea^ing. and (4) oust be of ouch a 





character that It would porcbably produca a diffdrant 

( 6 ) 

verdict la tha event o£ a retrial. 


Patitloner's burdan o£ proof la significantly 
bha newly dlseovarad evidenea was kaoun 
to tha proaaoutlon at tha tlaa of trial but not dlsolosad. 

I*o*acation*a nondlsclosura was Inadvertmt 

or did not iavolva evldanoa whosa hl^ valua to tha defeasa 

ccaild not hava eacapad tha govamaont'a notlca* a petition- 

or is roqolrad to shew .that there la a algnlflcmt dhanca 

that the evidence, developed by skilled counaal. could have 

induced a reasonable doubt in the minds of enough iurors 

(7) 

to avoid a conviction. 


However, where there is dallberata suppression 


(6) United States v. Kahn. 472 p.2d 272 . 287 (2d Cir*). 

C 2 £ 1 . 411 U.S. 982 (1973)f United States v. 

Desapio. 456 P.2d 644. 647 (2d Cir.). cert, 

406 U.S. 933 (1972), United States v. pSikl. 416 F.2d 
573. 576-77 (2d Cir. 1969), united States v. Marqxies. 

363 P. Supp. 802 . 805 (S.Dja.Y. 1973). affd on onlntr« 

490 P.2d 1393 (2d dr.). cerjL. 43 u7sa..W. 

3208 (U.S,. Oct. 15. 1974). 


(7) United States v. Kahn. 472 p.2d 272. 287 (2d Cir.). cert . 
denied , 411 U.S. 982 (1973), United Statea v. Mayeraohn. 
452 F.2d 521. 526 (2d Cir. 1971), United States v. tliller. 
411 P.2d 825 . 832 Pd dr. 1969). 


7 


14. 





o£ avid«io* by ttm peoMCotian, a naw trial ia reqoirad 

if tba evidanea ia auraly favorabla at natarial to tha 
Ol 

dafaooa. rbm saM mla apfOiaa whara it appaara that 
tha hi^ rmltm to tha dafaoaa of tha undiacloaad avidaooa • 
coold not hm aaeapad tha proaacator's attantion* evao 
without a dMonatratiOB that tha avidaocc waa dalibarata- 

( 9 ) 

ly .upiM-Md. »eeortlii 9 ly. wh«. it .pp-c* th«t th. 
^oMcutlCB a«Uto«*«t«ly 8upprM««a evldMiea or that th« 
•vldMW* i« oJ su<ai high vala. that It coold 
not hava aaoapad tha govarnnaot's attantion. tha natariality* 
of tha avidanoa to tha patitionar is naaaocad by tha affect 
of ita nondiacloaura open hia trial 
upon ita prbbabla. iaioact upon tha jury. 

Againat this background of applicable law, wo 


TT;—Gialio V. united Statoa7405 UaS. 150, 153-54 (1972) » 

‘ ’ SIS oTCyll!^. 373 O.S. 83 (1963), Unitad Stataa 
V. Kahn, 472 F.2d at 287. 

IQ\ nnitad Stataa v. Kahn. 472 F.2d at 287, Unitad Stataa 
“ f Sl!it!^16 F.2d 573, 576-77 (2d Cir. 3*9), ^i^ 
Stataa v. Kaogh, 391 F.2d 138, M6-47 (2d Cir, 1968). 

,10, united Stataa v. Kahn, 472 F.2d at 237, unitad Stataa 
(10) 576.77, united stat« 

430 Fa2d 1060, 1063 (2d Cir.). SSSf dgaiSi* 400 U.S. 

964 (1970) . 
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consider p«titiaB«r*s clala with raspsct to the nondis- 


cloeuxe of the wiretap# • Hera a diatineticn must be 


bortie in mind 


the AguilusHlunziata taps'and the 


SlU'-Leuei wiretap* and also between the differing roles 
of those on the prosecution staff. John M. walker* Jr.* 


Assistanh united States Attorney* was in charge of and 


proseeutsd the 


against Carso which resulted in his 


conviction here under attack. As already noted* the inves¬ 
tigation by the united States Attorney into alleged corrup¬ 
tion in the New York City Police Department was highly 

secretive* waui kept separata and apart from the main work 

% 

of the United States Attorney's office* and imudi of its 
activities were conducted away from his official office to 
preserve its secrecy. Special Assistant United States At¬ 
torney Nikolas Scopetta and Assistant United States At¬ 
torney Edward M. Shaw were in charge of the investigation* 
and Leuci* acting on behalf of the United States Attorney's 
office in his imdercover capacity* reported to them. 


First* as to the Aguil\xz-tltinziata taps on Johnston's 
teloohone* there is no evidence* not the slightest* that any 
one in the United States Attorney's office knew of these taps 
at the time of trial. In the absence of kncwledge* direct 











or iiopatad. by any 


of th« proMcubion staff of 


thalr 


• thaxa can ba no claia of delibarata cac 


iaadvartaDt snpyaaaion of evidanoa by tha orasacutiaa* 
Tboa* in thia iastanoa tha isaiw is whathar. had oatitJ 


Tboa* in thia iastanoa tha isaiw is whathar# had patiticnaa 

IncsB of than* it would probably hava produoad a diffarent 

verdict. Bara tha patitionar contaada hia counaal would 

hava faahionad a diffarant stratagy with a reaaonabla 

probability of affaetiag tha result. Ho«Rever. applying 

tha taora liberal standard favoring aiotions for a new trial 

on the grcaind of newly discovered evidence known to the 

prosecution but not disclosed through inadvertence« had 

tha existence of these taps been known to the defendant 

( 11 ) 

it could in no way hava affected the trial outcome. 


Tha taps had 


removed a month before Corso*s arrest. 


They had bean noniaroductive and were not in existence at 
the tins of tha trial. Perhaps counsel could hava attaclcad 
the credibility of Buaxiata for his illegal wiretapping 
activity. Be also could hava cross-exeuained hia and 
D*Anibro9io to impugn their credibility in view of their 


(11) See United States v. Munchak, 333 F. Supp. 1233. 1293 
(3.D.B.Y. 1972). aff*d on opinion below. 460 P,2d 1407 
(2d Cir.). cert, denied. 409 D.S. 915 (1973). 


... 
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sworn danlala at tha trial. 


( 12 ) 


Bxit this collataral 


attack could not 


Carso and Jotestca 


tha substantial evidanca that 


saen raaoiring tha traval bag 


con t ai ning tha haroia iron Carso's car and that both 
poasaaaad tha laroia at tha tiaa of thair arrest. All 
of this was obsarvad by Dstactiva Pons. %dio carrbboratad 


of this was obsarvad by Dstactiva Pons. %dio carrbboratad 
Bunsiata. This avidsaca was most conpalling. Thus* 
kncwladga of tha AgailuB*4hinaiata tapa would not have had 
tha slightast bearing on tha issue of petitioner's guilt 
cr innocence. Its use by sTcillad counsel, whetlier for 
trial preparation, trial strategy or impeachaent purposes. 
would have been of inconseguential value in negating the 
essential eleaianta of the criae. 

Tha SXD-Leuci tap presents a different situa¬ 
tion. While Asaistant United States Attorney W'tlkar. tha 
trial prosecutor, did not know of this wiretap at tha tixos 
of trial. Shaw and Scopatta hy that tixas had been inferraed 


(12) i£ the Assistant United States Attorney knew at tha 

tioe of trial that a govamnent witness was testifying 
falsely, his duty was to correct the falsa testiaicny. 
The prosecutor's knowing use of falsa testiiocny. even 
if it only goes to credibility, violates due process. 
ITapua V. "llinois. 360 U.S. 264 (1959); United States 
V. Kaplan. 470 F.2d 100 (7th Cir. 1972). cert, denied. 

410 U.S. 966 (1973). 


13 





by Lmcd that the 8ZU had a tap on a relative of Jack 
Blaaa* Bottk Seopetta and Shaw testified at the hearing 
of this action that they did not recall whether they had 
been I n fnraeil that this relative %»as Carso or Carbone# 
the petiti o ne r herein* In any event# they did not associate 
the tap witii Corwo# one of the defendants in the federal 
pro s ec u tion* Indeed# they were unaware that any case 
against him was pending in this court. Bowever# inter* 
office raeiaraada with respect to the SZU*Lauci wiretap 
activities contain Cor so* s naan# address and his alias# 
Carbone. These «#ere known to Seopetta and Shaw. The 
record waurrants a finding that both were awaro that' a wire¬ 
tap had been placed on Corso's phone# but bocause of the 
highly secretive nature of their investigation# they did 
not by the tios of trial disclose this to othsr oaabera 
of the staff of the united States Attorney# particularly 
to walker# the trial prosecutor. The prosecutor's office 

failed to let "the left hand knew what the right hand was 
(13) 

doing.** Bowever# despite this lack of coimunication 

aaaong rseiabers of the prosecution staff# Shaw and Seopetta*3 
knowledge of the SXU-Leuci tap zaist attributed to the 

(13) Santobello v. New York# 404 U.S. 237# 262 (1971). 






• 
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(W) 


proMCtt^ioQ ma a 


Since tfallcer# the trial 


prosaeotor* was unaware of the Cerso tap and Shaw and 


Scopatta 


of Corao's proaacution# there ia 


no baaia for any olaia of dalibarata auppraaeion* Zn 

f 

thia aitnaticD* tha failure to diaoloea the axiatanoa 
of tha tap waa Inadvartant. Accordingly* tha standard 


to ba applied is %dMthar thaira ia a significant chance 

'.hat thia awidanca could have bean developed so aa to 

(13) 

have brought about a different result. Petitioner 

haa failed to aatiafy thia standard. 




Tha SZU-lauci tap not only would not have been 
helpful to petitioner but* to tha contrary* would have 
been most damaging to him* since tha conversations that 
were recorded are incriminating of Oorao and Johnston 
and not exculpatory. If anything* had they been adaisaibla 
upon tha trial they would have corroborated tha govemmant'a 
case. At beat* as in tha instance of the Aguilus-Sunaiata 
ta..^* petitioner could have utilised knowledge of thia tap 


(14) Giglio V. united States* 405 U.S. ISO (1972)i Santoballo 
v. New York* 404 U.S. 257 (1971)i United States ex rel. 
Rice V. Vincent* 491 F.2d 1320 (2d Cir. 1970). 


(15) Rote 6 suora. 
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for iapsMcbiamt piirpoc4w» But such an attack* even hy 
the most skilled croes-socatiiner* could not negate the 
essential facte toucfliiag.upan the basic issue of peti* 
tioner'a guilt oar innocence» It could not* in the slight¬ 
est degree* orvercone the unin^eached and xmcontradicted 
eyewitness testiaony of Detective Pons* \^o observed 
D'Asbroeio in his undercover capaei^ leave Johnston's 
apartnmt where the tcnras of sale and delivery of the 
heroin had been agreed upon* followed soon thereafter by 
Carso's appearance upon the scene* then Johnston joining 
him* and both caught redhanded in possession of thO heroin* 
In sum* knowledge of the existence of the SIU-Leuci wiretap 
would not have had the slightest effect upon the court's 
finding of guilt* Ordinarily the issue is whether the newly 

discovered eviderce could "in any reasonable likelihood have 

( 16 ) 

affected th^ judgment of the jury ***** In this in¬ 

stance of a bench trial* greater certitude of judgment can 
be expressed* Here* it surely would not have made the 
slightest difference in the result* 

















/ 
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3. Domm thm paarjixry of govonunnt witnoMM 
in danylng knowlnago of thm vlrotapn 

a nmt trinl? - 


doplor^ln It in that Huasiata and 

O'Aateoaio coaBittad pavjuxy with raapaet to tha wirat^pa» 

as ttotad abova, no baaia axlats to attribota aotuaX 

Icnowladga of maiA par jury to any naidaar of tha staff of 

tha onltad Statas Attoraay* Xndaad, this ia ackacwladgad 

by patitiooar. In tha abaanoa of proaa cu tc rl a l miaoonduet* 

and It fvirthar appaarlng that tha falo a taa tira cny la not 

Biatarial to tha issua of guilt# thara la no b aa i a for 

(17) 

granting a naw trial* 


eai respacts* 


BnwMo wsntfgtp- 

Unltad Stataa District J\idga 


i 

I 


(17) See Brady v* Karyland, 3^3 U.S* 83# 87 (1S)63)| United 1 

Stataa DeSaplo# 435 F*2d 272 # 286 n*14 (2d dr* 

1970) # cart * dani^, 402 U.S. 999 (1971) ? United States 
V* Soanar# p. Supp* (72 Cr* 782# S.D.II.Y*# Aug* 

15# 1974) T United States v. Marquez# 363 P. Supp. at 

806. 

I 

1 



Tha tootlon is denied In 


Oatads New York# N. Y. 

Decanbar 23# 1974 


































